
 Introduced by _________________________ 
 
First Reading ____________________  Second Reading ____________________ 
 
Ordinance No. ___________________  Council Bill No. _______B 137-13________ 
 
 
 AN ORDINANCE 
 

approving the Final Plat of Landmark Subdivision – Plat 2, a 
minor subdivision; accepting the dedication of rights-of-way 
and easements; authorizing a performance contract; granting a 
variance from the Subdivision Regulations relating to 
construction of a sidewalk along a portion of Country Club 
Drive; and fixing the time when this ordinance shall become 
effective. 

 
BE IT ORDAINED BY THE COUNCIL OF THE CITY OF COLUMBIA, MISSOURI, AS 
FOLLOWS: 
 
 SECTION 1. The City Council hereby approves the Final Plat of Landmark 
Subdivision – Plat 2, dated March 11, 2013, a minor subdivision located north of Country 
Club Drive and south of McAlester Street, containing approximately 5.46 acres in the City of 
Columbia, Boone County, Missouri, and hereby authorizes and directs the Mayor and City 
Clerk to sign the plat evidencing such approval. 
 
 SECTION 2. The City Council hereby accepts the dedication of all rights-of-way and 
easements as dedicated upon the plat. 
 
 SECTION 3. The City Manager is hereby authorized to execute a performance 
contract with Bear Creek Properties, LLC in connection with the approval of the Final Plat of 
Landmark Subdivision – Plat 2.  The form and content of the contract shall be substantially 
as set forth in "Exhibit A" attached hereto and made a part hereof as fully as if set forth 
herein verbatim. 
 
 SECTION 4. Subdivider is granted a variance from the requirements of Section 25-
48.1 of the Subdivision Regulations so that a sidewalk shall not be required along the 
portion of the north side of Country Club Drive, adjacent to Lot 2-A and Lot 2-B within 
Landmark Subdivision – Plat 2. 
 
 SECTION 5. This ordinance shall be in full force and effect from and after its 
passage. 
 
 
 PASSED this _________ day of ______________________, 2013. 
 



ATTEST: 
 
 
 
______________________________  ______________________________ 
City Clerk      Mayor and Presiding Officer 
 
APPROVED AS TO FORM: 
 
 
 
______________________________ 
City Counselor 
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EXCERPTS 

PLANNING AND ZONING COMMISSION 

May 9, 2013 

 

IV.) SUBDIVISIONS 

13-52   A request by C. Stephen Heying (surveyor), on behalf of Bear Creek Properties, LLC 

(owner), for a three-lot replat to be known as “Landmark Subdivision, Plat 2,” and easement 

vacation and dedication.  The 5.46-acre site is located north of Country Club Drive and south 

of McAlester Street.  (This item was tabled at the April 18, 2013 meeting.) 

 DR. PURI:  May we have a Staff report, please.   

Staff report was given by Mr. Matthew Lepke of the Planning and Development Department.  Staff 

recommends approval of the replat (including the easement dedication).  Staff recommends denial of 

the sidewalk variance.   

 DR. PURI:  Commissioners, any questions for the Staff?  Ms. Peters? 

 MS. PETERS:  On the sidewalk, is that something that if it were ever installed it could be tax 

billed so the applicant wouldn’t have to install it at this time or have money put forward? 

 MR. ZENNER:  That is correct.  We do retain the option.  This would be considered or classified 

as an unimproved road right-of-way.  And under those provisions, within Chapter 24 of the code, yes, 

a waiver of sidewalk installation at the time of building permit issuance does not waive the City’s right 

to tax bill at a later date.   

 MS. PETERS:  Thank you.   

 MR. LEE:  Dr. Puri? 

 DR. PURI:  Go ahead.   

 MR. LEE:  There is no sidewalk anywhere on that south side; is that correct? 

 MR. LEPKE:  Correct, not along Country Club.  The only section on Alfred is that in front of 

Landmark Hospital there.   

 MR. LEE:  Okay.  So -- 

 MR. LEPKE:  And it goes along 63 and Alfred in front of Landmark.   

 MR. LEE:  So Staff is recommending that the variance for the sidewalk on this little, tiny piece 

right here not be waived.  Why? 

 MR. LEPKE:  Because Staff’s job is to uphold the codes and ordinances of the City.  

Essentially, that’s the reason why.  We really don’t have great leeway on these.  At the same time, if 

the applicant makes a really good case, you can take that into consideration.   

 MR. ZENNER:  The criteria typically associated with a sidewalk variance for the Commission to 

consider, as well as City Council, there has to be a topographic or other physical hardship that would 

eliminate the ability to construct the sidewalk, which this particular location does not, in Staff’s 

opinion, have.  You typically look at the ability or the need to connect other public facilities to the 
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actual sidewalk segment that would be constructed.  This is obviously a neighborhood road leading 

back to the country club.  It is not connecting to any other public space or school, which would be one 

item if you look at the criteria that would maybe be in a plus category for it.  You don’t look at financial 

hardship.  It is our understanding with the improvement of a single-family home on this particular 

larger parcel, the actual cost of the sidewalk installation versus the cost of the construction of a new 

home doesn’t create a hardship whatsoever.  The house will be significantly more expensive then the 

actual improvement of this small segment.  When you look at all of the criteria, as Mr. Lepke’s pointed 

out, we have very limited latitude.  If you can’t prove hardship because we have some physical 

obstacle or some topographic problem, mere inconvenience or financial challenge doesn’t really 

justify it.  And it is the purview of the Commission as well as the City Council to then weigh the 

testimony of the applicant as to the viability or the need for that sidewalk.  It is not ours to basically 

pass judgment if it is appropriate or not appropriate to construct it.  In this particular instance, the 

Commission has probably some significant latitude in making a recommendation to Council.  I think 

what we would show to you or at least express, as Mr. Lepke said, the applicants are willing to 

construct the sidewalk entirely along the McAlester frontage of this property.  And if you can notice 

from the aerial photography, the two -- there’s three lots to the west of this particular western 

boundary.  The first two actually have a sidewalk installed on them, the third one does not, which 

would leave an odd gap along McAlester.  The applicants have conveyed to Mr. Lepke that they 

would be wiling to pursue negotiating potentially with that property owner in order to complete a whole 

sidewalk section in order to make the connection from their easterly boundary all the way back out to 

Old 63, thereby creating, really, connectivity back to a larger sidewalk system.  I think also, 

historically, if you look at the Commission’s track record as it relates to sidewalk construction, there 

has been some desire expressed in past cases where we’ve got to start somewhere and ultimately 

you weigh, do you start somewhere where you have nothing and you may not have anything in the 

future or do you start to install sidewalk where there is a propensity or a likelihood that you will have 

the rest of the parcels improved and ultimately over time you will create a sidewalk network.  I think it 

could be argued that the McAlester Street frontage is more important from that aspect than possibly 

the Country Club prospective.  But this is a decision that the Commission has to weigh on.  

Technically, from a Staff prospective, we cannot support the waiver based on the fact that there does 

not appear to be any financial or other topographic related challenge to the parcel itself, and that is 

the criteria by which we have to evaluate these.   

 MR. LEE:  That was more of an answer than I anticipated.   

 DR. PURI:  That’s Mr. Zenner.   

 MR. LEE:  Well, one final question, if I may.  Is it anticipated that sidewalks will be required 

down Country Club at some point in the future? 

 MR. LEPKE:  Considering that all of the parcels on the north side are improved, at least as we 

see here in the aerial photograph, more than likely there’s little need to replat lots or -- and if 
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someone was to add on to a home, more than likely it would not require any sidewalk.  So there’s 

little chance of a network growing to the east here, which is why I’m sort of shrugging my shoulders 

and nodding deferentially to you about this.   

 MR. LEE:  Thank you.   

 DR. PURI:  Commissioners, any other questions of Staff?  Okay.  This is under the subdivision 

section, not public hearing section, but we have a customary approach to accept public input on this.  

So at this time I open up the floor to any input on this case.  Please come to the podium and state 

your name and address and you can address this body.   

 MS. LEWIS:  I’m Marjorie Lewis; I’m an attorney with offices at 601 East Broadway, Suite 203, 

Columbia, Missouri.  I’m here on behalf of the applicant, Bear Creek Properties, LLC.  First, if I may 

approach, I have a page of signatures of persons that are agreeing with the replat request and also 

opposing the construction of a sidewalk along Country Club Drive.   

 DR. PURI:  Go ahead.  Thank you.   

 MS. LEWIS:  Here with me tonight, also for the applicant, is John Dupuy.  Also here is Steve 

Heying, the surveyor who submitted the application here.  As indicated the applicant has filed a 

request to replat Lot 2 into three tracts:  2A, 2B, and 2C.  There are several reasons for the need for 

this replat, one of which was that there is -- there’s an old ten-foot utility easement running almost 

through the center of the tract that needs to be vacated to make the tract fully usable.  Additionally, 

Martha John and James Downey are the owners of the adjacent tract to the -- it’s to the east, isn’t it?  

Yes, the adjacent tract to the east.  And they have been using, along with their tract, a portion of the 

subject tract.  And actually, the parties -- so the applicant and the John/Downey owners -- have a 

contract to convey part of the tract -- the subject tract to Ms. John and Mr. Downey.  It’s divided into 

lots -- the replat would divide it into lots 2A, 2B, and 2C.  It’s proposed that 2A would be the tract that 

is transferred.  2B, the middle lot will end up having a house.  That’s the intention at this point in time.  

And then, Lot 2C, to the west, the purpose of that being a separate lot is that there’s a drainage 

easement over on that side.  The replat is not going to eliminate any restrictions, nor will it be 

detrimental to the neighbors.  Again, I’ll mention that we did submit a consent that was signed by 

many of the neighbors.  Additionally, the applicant is seeking a vacation of the existing unused 

easement that goes through approximately the middle of the tract.  It’s a ten-foot utility easement.  

That matter has been to a first reading with Council.  It will be on the next Council consent agenda, 

unless it’s removed from that agenda.  So it’s a little bit unique here tonight and Mr. Heying can 

answer specific questions if you have them, but the plat that you have in front of you, the proposed 

plat 2 actually shows the easement on it that’s going to be vacated.  But what we want is approval of 

the plat with the vacation, because that’s what the City Council is going to approve.  So I’m not sure 

how Staff will want to word that.  Then we go to the notorious sidewalk variance.  We -- Landmark 

Subdivision was originally platted by the McAlester Trust into Lots 1 and 2.  The Trust signed a 

performance contract requiring sidewalk installation on Lot 1, but not on Lot 2, and that was because 
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only Lot 1 was going to be developed.  Lot 1 was developed by Landmark Hospital and it now has 

sidewalks, but they are not adjacent to and do not abut where the subject property would have 

sidewalks if it’s required to.  The subdivision ordinances do require sidewalks when you’re replatting.  

Lot 2 has approximately 608.2 feet of frontage on McAlester Street.  It also has approximately  

173.36 feet of frontage on Country Club Drive.  Country Club Drive has no sidewalks that we were 

able to discern and Country Club Drive is -- and this is important to note -- is an unimproved street.  

And there is a specific set of guidelines that’s been adopted by the City when dealing with the request 

for a sidewalk variance along an unimproved city street.  Most of Country Club Drive is bounded 

along one side by a golf course.  Applicant is only requesting a sidewalk variance as to Country Club 

Drive and, again, it will put in the sidewalk along McAlester Street.  The investment along McAlester 

Street will significant.  It’s estimated to cost 12,000 to $20,000.  The sidewalk along Country Club 

Drive is estimated to cost approximately $3,467.  I won’t go into specifics of the cost of each thing.  

They’re in the worksheets that we submitted.  But one thing to note is that the owners in this area  

are -- you know, along Country Club Drive, they don’t want a little patch of sidewalk right in the middle 

of their kind of rural scenic area.  And it’s right across from a golf course.  There’s no sidewalk on that 

side.  The consent that I submitted shows that the other residents do not want a sidewalk.  Lot 2A 

would be conveyed to Ms. John and Mr. Downey.  They don’t want a sidewalk and they would not 

intend to construct a sidewalk if -- you know, if they had any say in it.  The applicant is not responsible 

for the lack of sidewalks on any of the other properties or for the fact that it would be required to put in 

a sidewalk.  There are no sidewalks and it’s not likely that there will be any sidewalks in the future -- 

or in the foreseeable future.  The condition is unique to this property and it’s not applicable, generally, 

to other properties and is not self-imposed.  The variance would not be detrimental to public safety, 

health, or welfare, or injurious to other property or improvements in the neighborhood.  To the 

contrary, the applicant understands that the owners and residents of other properties are not in favor 

of the sidewalk.  Addition of that sidewalk along Country Club will not serve any useful purpose where 

the other properties along the street are occupied and fully improved such that no sidewalks will be 

added in the foreseeable future.  And although the house that is desired to be constructed will have 

some substantial value, there’s more at issue here than the value of the sidewalk.  I mean, that is 

$3,500, but it’s also nobody wants a little patch of sidewalk in this area.  And I would argue that this is 

a particular hardship.  You know, financial concerns are not the only concern.  And I want to 

respectfully disagree slightly, and I could be wrong and I’m sure it will be pointed out to me if I am, but 

I think that there is a specific guideline on sidewalk variances where it is an unimproved city street.  

And there’s a policy resolution that provides guidelines, and that policy guideline does not mention 

the fact that there has to be a topographic concern, you know, some sort of unique physical problem 

that would keep you from having a sidewalk.  As shown by the worksheets that we filled out, I believe 

that we have met the concerns that are expressed by the City in adopting those worksheets and we 

hope that you will approve our request tonight for the replat, easement vacation, and for the 
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dedication of an easement which is shown on the replat and also for the variance of the sidewalk.  

Thank you.  And if you have any questions for me, I’m happy to answer them.  And also Mr. Heying 

and Mr. Dupuy are here and they can answer any questions if you have them.   

 DR. PURI:  Commissioners, any questions?  I see none.  Thank you.   

 MR. HEYING:  I’m Steve Heying, surveyor, office at 1202 Madison Street, Columbia, Missouri.  

I would just like to mention on the sidewalk variance that the entire are was designed by Hurst John, 

which is Martha John’s father, as an architect.  And part of the architectural design was that Country 

Club have no curb and gutter.  There are no ditches for most of it either, but it’s built flush to the 

ground.  That way you can get golf carts, you can get golf bag two-wheel carts, you know, on and off 

the street and go up and down it.  Country Club Drive is access to the Country Club period.  It doesn’t 

go through.  It doesn’t go anywhere else.  The sidewalk in this area would, in fact, become a barrier 

that has curb and gutter and cause, actually, drainage problems that now are not there.  So it would 

be a burden to the drainage of the area along Country Club Drive that currently does not collect 

anywhere along the street.  It is decimated -- the drainage is disseminated all along the street.  The 

other thing is, is that Lot 2A that’s to be transferred to Martha John and James Downey is actually -- 

before this was subject to an altercation whereby the -- this is the house that Hurst John built for 

himself to live in and that he always thought that he had created the lot to include this area.  They’ve 

always used this area as part of their lot.  This is not to be used as a separate lot, not to be developed 

as a separate lot.  We were required to plat it as if it was a separate lot to where it could be 

developed.  That is not the intention.  The intention is to add it to the existing lot to the east.  The 

reason why we did it this way is because we didn’t want to involve going through replatting the 

existing lot with the existing house on it.  We didn’t think that was necessary or pertinent to what we 

were trying to do.  We just needed to add this area of land to that area of land.  The lot to the -- 2C, to 

the west, has all sorts of other issues with it that don’t concern -- the idea of the plat was to make Lot 

2B a buildable lot for a high-end, single-family house along Country Club Drive that is in keeping with 

the neighborhood.  I’d be happy to answer any other technical questions.  It’s a little bit -- on vacating 

the easement, I guess the plan is -- right now is to submit the mylar after the approval of the grant of 

vacation for the easement without showing it on the subdivision plat.  In the past we’ve shown this on 

the subdivision plat, that it was there and that it was as -- in a book and page and it got vacated in a 

book and page.  So it serves notice that it’s -- you know, in the record that it was recorded as being 

an easement and then it got vacated by another document as recorded.  I suppose what we’ll do is 

make a note to that effect and that way it won’t encumber the lot with showing the easement one way 

or the other through the lot, after we go ahead and get done with this.   

 DR. PURI:  Any questions, Commissioners?  I see none.  Thank you.  Anyone else? 

 MR. DUPUY:  I’m John Dupuy, 2264 Country Lane.  It’s a house just down that same 

neighborhood, and that’s the house I’ll be building.  Questions? 

 DR. PURI:  Any questions, Commission? 
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 MR. DUPUY:  I got a lot of kids so it’s going to be a big house.   

 DR. PURI:  Thank you.  Okay.  Discussion, Commissioners?  Mr. Lee? 

 MR. LEE:  I would just say it seems really pretty straightforward, to go ahead and grant the 

proposal to replat and grant the variance to the sidewalk.   

 DR. PURI:  Ms. Peters? 

 MS. PETERS:  I have a question for Staff.  On the sidewalk variance, let me see if I can ask a 

question in the appropriate manner.  It’s my understanding that the City -- the likelihood of the City 

ever putting sidewalks in this neighborhood is almost zero.   

 MR. LEPKE:  (Nodded head.) 

 MS. PETERS:  And it’s a technicality that we’re dealing with.  They will not be required to put in 

the sidewalk.  If by some miracle sidewalks were ever required here 50 years from now, this would 

already be on the books that a sidewalk is required.  By not granting the variance, it allows the 

integrity of this body to remain so that the next variance that comes in for a sidewalk, there’s not a 

precedent of this body granting willy-nilly some variances and some not.  And at this point, if we do 

not grant the variance, there is no money out of pocket for the applicant.  If this were ever built, it 

would be tax billed, but that would be somewhere down the road and that would only be if complete 

sidewalks on every lot within this development were built.   

 MR. ZENNER:  Yes.  You are correct.  You are not setting precedent and you are protected.   

 MS. PETERS:  Okay.   

 DR. PURI:  Thank you, Mr. Zenner.   

 MS. PETERS:  That was a short answer.  I appreciate that.   

 UNIDENTIFIED SPEAKER:  That was a long question.   

 MS. PETERS:  I think that might’ve been the first yes.   

 MR. ZENNER:  You’re safe.   

 MS. PETERS:  With that in mind, I totally understand them wanting the variance, but it does 

give this body integrity to remain in tact so that we can’t be manipulated by future applicants.  The 

City will not require them to build it.  It will merely be on the record that if sidewalks are ever built 

anywhere else there, it’s already on the books.  So I would support Staff’s recommendation, or the 

recommending of approval of the replat, including the easement dedication -- yeah, the easement 

dedication and the recommendation of denial for sidewalks.  That’s what I would be happy to support.   

 DR. PURI:  We’re going to discuss this.  Just hang on.  Commissioners, any discussion?   

Mr. Reichlin? 

 MR. REICHLIN:  Are we making a motion now or -- 

 DR. PURI:  We can if you want to make a motion.   

 MR. REICHLIN:  Just as a point of order, we could vote on them separately, couldn’t we?  Is 

that correct? 



 9

 MR. ZENNER:  You can vote on them separately.  A point of information at this point:  With a 

subdivision plat, you have a performance contract and a performance contract requires that all public 

improvements be installed.  Part of the public improvement process is the installation of sidewalks.  In 

this particular instance, what the applicant is requesting, what Staff is -- as strange as it may sound -- 

not supporting, is the waiver of a sidewalk construction for Country Club Drive.  The only way to 

waive that construction requirement from the performance contract is that the Planning and Zoning 

Commission would need to find in favor of the applicant’s request to waive that standard for just 

Country Club Drive.  The performance contract would stay in tact for the construction on McAlester.  

And when the construction -- or permit is drawn for Lot 2B, the sidewalk performance requirement 

would be executed.  They would have to build it with 2B’s construction permit only on McAlester, not 

on the Country Club frontage.  That is how your -- that is how your recommendation would need to be 

crafted.  Basically, an approval of the three-lot subdivision, without the requirement of construction of 

the sidewalk along Country Club, if that is the direction that you’re desiring to go in.  That 

recommendation -- to point to Ms. Peters’ concern -- does not impugn the Planning Commission for 

any future action that might be brought before you for a sidewalk variance request.  Each case is 

handled independently and there is no precedent set by your action this evening.   

 DR. PURI:  Mr. Vander Tuig?   

 MR. VANDER TUIG:  No.  I’m good.   

 DR. PURI:  You’re good?  Mr. Reichlin, you had another comment? 

 MR. REICHLIN:  I was just going to mention that I was intending to support the proposal with 

the proposed variance.   

 DR. PURI:  I want to be clear.  You’re saying that we don’t have to approve the variance.  We 

can approve no construction on that piece of road.  Right? 

 MR. ZENNER:  You would have to approve the applicant’s request to have a variance, which 

means you would be approving something in contradiction to Staff’s recommendation.   

 DR. PURI:  We have to approve the variance to -- 

 MR. ZENNER:  Yes.   

 DR. PURI:  -- not have the sidewalk.   

 MR. ZENNER:  You have to approve the variance, plus you would have to approve the -- 

recommend approval of the subdivision plat.   

 DR. PURI:  Okay.   

 MR. ZENNER:  I believe that’s what Ms. Peters was wanting you to do, but it got spit out the 

wrong way, maybe.   

 DR. PURI:  Mr. Strodtman? 

 MR. STRODTMAN:  I plan on supporting it, so go on.   

 DR. PURI:  I’ll weight on it.  I always don’t like the sidewalks that just a piece in the middle of 

nowhere.  For as long as I’ve been here, I don’t think it’s sensible.  So I think that the overall 
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presentation of the plan is fine.  I think McAlester Street should have the sidewalk.  I think Country 

Club Drive does not need a sidewalk and I am in agreement with the applicant.  So I intend to support 

this also with the variance.  So would anybody like to frame a motion? 

 MR. REICHLIN:  I’ll give it a go.   

 DR. PURI:  Go ahead.   

 MR. REICHLIN:  I move that in the matter of Case 13-52, a request by C. Stephen Heying, on 

behalf of Bear Creek Properties, for a three-lot replat to be known as “Landmark Subdivision, Plat 2,” 

and the easement vacation and dedication.  The 5.46-acre tract is located on north Country Club 

Drive and south of McAlester.   

 MR. VANDER TUIG:  With the sidewalk variance? 

 MR. REICHLIN:  With the sidewalk variance for Country Club Drive only.   

 DR. PURI:  Mr. Lee, you’re seconding? 

 MR. LEE:  I will second that.   

 DR. PURI:  Okay.  May we have a roll call, please?   

 MR. VANDER TUIG:  We have a motion and a second for Case No. 13-52, approval for a 

three-lot replat to be known as Landmark Subdivision, Plat 2, and the easement vacation along with 

the variance for the sidewalk along Country Club Drive.   

Roll Call Vote (Voting “yes” is to recommend approval.)  Voting Yes:  Mr. Lee, Ms. Peters,  

Dr. Puri, Mr. Reichlin, Mr. Strodtman, Mr. Vander Tuig,.  Motion carries 6-0. 


